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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant vs. Neighbors of Hawaii, d/b/a
" Tower of Power'' Respondent; 8 U S.C. 1324a Proceeding; Case No.
90100166.

ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR PARTI AL SUMVARY DECI SI ON

ROBERT B. SCHNEI DER, Adninistrative Law Judge

Procedural H story and Statenent of the Rel evant Facts:

On April 18, 1990 the United States of Anerica, Departnent of

Justi ce, Immgration and Naturalization Service, (hereinafter the
""INS'') served a Notice of Intent to Fine on respondent, Neighbors of
Hawaii, Inc., d/b/a ~"Tower of Power''. The Notice of Intent to Fine

i ncl uded one count all eging seven (7) violations of Section 274A(a) (1) (B)
of the Immgration and Nationality Act, 8 U S.C. 1324a(a)(1)(B).

In a letter dated April 19, 1990, respondent, through its president,
M. Richard Y.S. Lee, requested a hearing before an administrative |aw
j udge.

The INS, through its attorney, June Y.l. Ito, filed a Conplaint
incorporating the allegations in the Notice of Intent to Fine on May 14,
1990. On May 15, 1990 the Ofice of the Chief Adm nistrative Hearing
Oficer (OCAHO issued a Notice of Hearing on Conplaint Regarding
Unl awf ul Enpl oynent, assigning ne as the Administrative Law Judge in this
case and designhating the hearing to take place in or around Honol ul u,
Hawaii at a date, hour and specific location to be set by ne.

On or about June 5, 1990 the respondent's copy of the Conplaint was
returned to OCAHO by the United States Postal Service as uncl ai ned. OCAHO
tel ephoned the attorney for the INS, Dayna M Dias, and requested her to
attenpt to personally serve respondent with a copy of the Conplaint. INS
was able to contact M. Lee and on June 19, 1990, he signed a Certificate
of Service of Conplaint in the Honolulu District Ofice, INS, which
certified that INS
Speci al
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Agent Panela LeGates had presented him with a copy of the Conplaint
Regardi ng Unl awful Enploynent and also with a copy of the Notice of
Hearing on Conpl ai nt Regardi ng Unl awful Enpl oynent.

On June 21, 1990 | issued an ORDER intended to clarify respondent's
obligation to file its Answer to the Conplaint on or before July 24,
1990. The ORDER directed respondent's attention to 28 C. F.R Section
68.8. The ORDER was returned to nme as uncl ai ned.

On July 16, 1990 a telephonic conference call was held between
mysel f, Ms. Dias, representing INS, and M. Lee, representing Neighbors
of Hawaii, during which | informed M. Lee that respondent's copy of the
ORDER of June 21, 1990 had been returned to ny office by the United
States Postal Service as unclaimed. M. Lee confirmed that INS had
provided the court with the correct address but clained that he was
unaware that an attenpt had been nade by the postal service to deliver
said ORDER. | directed Ms. Dias to check with the United States Post al
Service office which services M. Lee's location. By letter dated July
16, 1990, Ms. Dias reported to ne that the Mki ki Post O fice, Supervisor
of Mails and Delivery inforned her that M. Lee's address is in a high
rise conplex which contracts with a conpany called "Ml Box'', which
receives all incomng mail fromthe postal carrier and delivers it to the
tenants in the building pursuant to a private contract.

By correspondence dated July 15, 1990, respondent filed an "~ Answer
to Conpl ai nt Regardi ng Unl awful Enpl oynent'"'.

On or about July 20, 1990, INS filed a "~ Governnent Mdtion for
Partial Summary Decision'', (hereinafter "~ Menorandumi') on the ground
that no genuine issue of material fact existed requiring determnation
at hearing except as to the fine anount.! |In the ~ Governnent Menorandum
In Support of Mdtion for Partial Summary Decision'' the INS noted that
respondent had admitted the substantive allegations of the Conplaint and
not plead any affirnative defenses. The INS contends that it is entitled
to a partial summary judgnent as to all aspects of the case, with the
exception of the appropriateness of the amount of nonetary fine inposed.

On August 20, 1990, Ms. Dias called ny office to inquire whether the
court had received a response from M. Lee, on behalf of respondent,
regarding the "~ Governnent Mdtion for Partial Summary Decision''. W had
not, but | informed Ms. Dias that | would allow respondent a few nore
days to respond. On August 24, 1990, |

The INS has attached to all its pl eadings on file, a certificate of service
indicating that a copy was sent to M. Lee.
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issued an ORDER which instructed respondent to respond to the
governnment's notion on or before Septenber 4, 1990.

On Cctober 3, 1990, Ms. Dias called to inquire whether the court had
as yet received a response from M. Lee, on behalf of respondent,
regarding the governnent's notion and nmy ORDER of August 24, 1990. The
file revealed that respondent has not filed a response to the notion as
permtted by 28 CF.R 68.9(b). On or about Cctober 12, 1990, the INS
filed a " " Mtion for Order of Partial Sunmary Judgnent''

After careful consideration of the pleadings and papers before ne,
and mndful of the procedural history of this case, | conclude that no
genui ne issue of material facts exists as to the seven violations of
Section 274A(a)(1)(B) of the Inmigration and Nationality Act, 8 U S. C
Section 1324a(a)(1)(B), set forth in Count | of the Conplaint. Therefore,
conplainant, the INS, is entitled to sunmary decision as a matter of |aw.

Legal Standards for a Mtion for Summary Deci sion

The federal regulations applicable to this proceeding, set out at
28 CF.R 68.36 (1989), authorize an administrative |aw judge to " “enter
a summary decision for either party if the pleadings, affidavits,
mat erial obtained by discovery or otherwise, or matters officially
noti ced show that there is no genuine issue as to any naterial fact and
that a party is entitled to sunmary deci sion.'

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact.
Conpl ainant argues that the Supreme Court has issued a trilogy of
decisions which strengthens the summary judgnent process, and are
applicable to the notion for partial summry decision which this case
concerns. One of the principal purposes of the summary judgnent rule is
to isolate and dispose of factually unsupported clains or defenses.
Celotex Corp. v. Catrett, 477 US. 317, 106 S. C. 2548, (1986).
Respondent has not refuted conplainant's contentions with regard to
summary deci si on.

Legal Analysis Supporting Decision

Conpl ai nant argues in its Mnorandum that the pleadings establish
that no genuine issue of any material fact exists requiring a hearing and
that the conplainant is entitled to summary decision as a matter of |aw,
except as to the issue of the appropriations of the fine anount.
Conpl ainant notes <correctly that respondent adnmitted the factual
all egations of Count | A B, C, and D regarding all seven of the naned
enpl oyees |isted therein.

Al though respondent did request a hearing in its Answer, that
request does not challenge the allegations in the Conplaint regard-
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ing ultimate liability for the alleged violations of law. | find the
respondent's hearing request to be directed solely to the issue of the
reasonabl eness of the fine amount, for the followi ng reasons; first,
because it requests this court issue an order that the $3220 fine is
excessive and asks that it be reduced, and second, because paragraph 2
of the Answer references the "~ "Witten Request for Hearing'' found in
Exhibit “~"B'' of the Conplaint, dated April 19, 1990, which states as
foll ows:

"I amnot contesting the fact that 1-9's were not prepared for the 7 individuals
listed on the notice of intent to fine but rather wish to have the amount of the
fine per individual reconsidered."’

Accordingly, for the foregoing reasons, | find that respondent has
admitted the allegations of Count | as to each of the seven (7)
violations of 8 U S C. 1324a(a)(1)(B) and does not request a hearing
except insofar as the appropriateness of the fine anobunt of $460 per
violation, set forth in the Conpl ai nt.

Fi ndi ngs of Fact, Conclusions of Law, and O der:

| have considered the pl eadi ngs, nenorandum and supporting docunents

submtted in support of the Mdtion for Partial Summary Decision. | have
noted the respondent's nonresponsi veness regardi ng the sane. ACCORDI NGY,
and in addition to the findings and concl usions already nentioned, | nake

the followi ng findings of fact, and concl usions of |aw

1. As previously found and discussed, | find that no genuine issue
of material fact exists as to all seven (7) naned enployees in Count |
of the Conplaint, and therefore, conplainant INSis entitled to a summary
decision as a matter of |aw pursuant to 28 C.F.R Section 68. 36.

2. That respondent violated 8 U S C. Section 1324a(a)(1)(B), 8
U S . C Section 1324a(b), and 8 C F.R 274a.2(b), in that Respondent hired
for enploynent in the United States the seven (7) naned enployees
identified in Count | of the Conplaint wthout preparing or presenting
for inspection the Enploynent Eligibility Verification forns (Forml-9)
for each enpl oyee

3. That respondent has not contested the allegations in Count | of
the Conplaint, but rather contests the anmpunt of the civil nonetary
penalty assessed by the INS

4. That the conplainant, INS, is entitled to sunmary decision as a
matter of |law, except insofar as the court shall reserve the issue of the
appropri ateness of the fine anmount for further consideration

5. That respondent will henceforth not be heard to contest liability
for the violations alleged in the Conplainant. That the parties
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may present and/or refute evidence as to the appropriateness of the fine
amount at such time as the court shall determn ne.

6. That, pursuant to 8 U S.C. Section 1324a(e)(6), and as provided
in 28 C.F.R 68.52, this Decision and Oder shall becone the final
deci sion and order of the Attorney Ceneral as to all violations alleged
in the Conplaint unless, within thirty (30) days from this date, the
Chi ef Administrative Hearing Oficer shall have nodified or vacated it.

SO ORDERED: This 6th day of Novenber, 1990, at San D ego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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